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§3.384

(3) Hearing impairment in one ear
compensable to a degree of 10 percent
or more as a result of service-con-
nected disability and hearing impair-
ment as a result of nonservice-con-
nected disability that meets the provi-
sions of §3.385 in the other ear.

(4) Loss or loss of use of one hand or
one foot as a result of service-con-
nected disability and loss or loss of use
of the other hand or foot as a result of
nonservice-connected disability.

(5) Permanent service-connected dis-
ability of one lung, rated 50 percent or
more disabling, in combination with a
nonservice-connected disability of the
other lung.

(b) Effect of judgment or settlement. (1)
If a veteran receives any money or
property of value pursuant to an award
in a judicial proceeding based upon, or
a settlement or compromise of, any
cause of action for damages for the
nonservice-connected disability which
established entitlement under this sec-
tion, the increased compensation pay-
able by reason of this section shall not
be paid for any month following the
month in which any such money or
property is received until such time as
the total amount of such increased
compensation that would otherwise
have been payable equals the total of
the amount of any such money re-
ceived and the fair market value of any
such property received. The provisions
of this paragraph do not apply, how-
ever, to any portion of such increased
compensation payable for any period
preceding the end of the month in
which such money or property of value
was received.

(2) With respect to the disability
combinations specified in paragraphs
(a)(1), (a)(2), (a)(3) and (a)(b) of this sec-
tion, the provisions of this paragraph
apply only to awards of increased com-
pensation made on or after October 28,
1986.

(c) Social security and workers’ com-
pensation. Benefits received under so-
cial security or workers’ compensation
are not subject to recoupment under
paragraph (b) of this section even
though such benefits may have been
awarded pursuant to a judicial pro-
ceeding.

(d) Veteran’s duty to report. Any per-
son entitled to increased compensation

38 CFR Ch. I (7-1-11 Edition)

under this section shall promptly re-
port to VA the receipt of any money or
property received pursuant to a judi-
cial proceeding based upon, or a settle-
ment or compromise of, any cause of
action or other right of recovery for
damages for the nonservice-connected
loss or loss of use of the impaired ex-
tremity upon which entitlement under
this section is based. The amount to be
reported is the total of the amount of
money received and the fair market
value of property received. Expenses
incident to recovery, such as attor-
neys’ fees, may not be deducted from
the amount to be reported.

(Authority: 38 U.S.C. 501(a), 1160)

CROSS-REFERENCES: §3.385 Disability due to
impaired hearing; §4.85 Evaluation of hear-
ing impairment.

[63 FR 23236, June 21, 1988, as amended at 69
FR 48149, Aug. 9, 2004; 74 FR 11483, Mar. 18,
2009]

§3.384 Psychosis.

For purposes of this part, the term
“psychosis’ means any of the following
disorders listed in Diagnostic and Sta-
tistical Manual of Mental Disorders,
Fourth Edition, Text Revision, of the
American Psychiatric Association
(DSM-IV-TR):

(a) Brief Psychotic Disorder;

(b) Delusional Disorder;

(c) Psychotic Disorder Due to Gen-
eral Medical Condition;

(d) Psychotic Disorder Not Otherwise
Specified;

(e) Schizoaffective Disorder;

(f) Schizophrenia;

(g) Schizophreniform Disorder;

(h) Shared Psychotic Disorder; and

(i) Substance-Induced Psychotic Dis-
order.

(Authority: 38 U.S.C. 501(a), 1101, 1112(a) and
(b))

[71 FR 42760, July 28, 2006]

§3.385 Disability due to impaired
hearing.

For the purposes of applying the laws
administered by VA, impaired hearing
will be considered to be a disability
when the auditory threshold in any of
the frequencies 500, 1000, 2000, 3000, 4000
Hertz is 40 decibels or greater; or when
the auditory thresholds for at least
three of the frequencies 500, 1000, 2000,
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3000, or 4000 Hertz are 26 decibels or
greater; or when speech recognition
scores using the Maryland CNC Test
are less than 94 percent.

[59 FR 60560, Nov. 25, 1994]
EFFECTIVE DATES

§3.400 General.

Except as otherwise provided, the ef-
fective date of an evaluation and award
of pension, compensation or depend-
ency and indemnity compensation
based on an original claim, a claim re-
opened after final disallowance, or a
claim for increase will be the date of
receipt of the claim or the date entitle-
ment arose, whichever is the later.

(Authority: 38 U.S.C. 5110(a))

(a) Unless specifically provided. On
basis of facts found.

(b) Disability benefits—(1) Disability
pension (§3.3). An award of disability
pension may not be effective prior to
the date entitlement arose.

(i) Claims received prior to October 1,
1984. Date of receipt of claim or date on
which the veteran became permanently
and totally disabled, if claim is filed
within one year from such date, which-
ever is to the advantage of the veteran.

(ii) Claims received on or after October
1, 1984. (A) Except as provided in para-
graph (b)(1)(ii)(B) of this section, date
of receipt of claim.

(B) If, within one year from the date
on which the veteran became perma-
nently and totally disabled, the vet-
eran files a claim for a retroactive
award and establishes that a physical
or mental disability, which was not the
result of the veteran’s own willful mis-
conduct, was so incapacitating that it
prevented him or her from filing a dis-
ability pension claim for at least the
first 30 days immediately following the
date on which the veteran became per-
manently and totally disabled, the dis-
ability pension award may be effective
from the date of receipt of claim or the
date on which the veteran became per-
manently and totally disabled, which-
ever is to the advantage of the veteran.
While rating board judgment must be
applied to the facts and circumstances
of each case, extensive hospitalization
will generally qualify as sufficiently
incapacitating to have prevented the

§3.400

filing of a claim. For the purposes of
this subparagraph, the presumptive
provisions of §3.342(a) do not apply.

(2) Disability compensation—(i) Direct
service connection (§3.4(b)). Day fol-
lowing separation from active service
or date entitlement arose if claim is re-
ceived within 1 year after separation
from service; otherwise, date of receipt
of claim, or date entitlement arose,
whichever is later. Separation from
service means separation under condi-
tions other than dishonorable from
continuous active service which ex-
tended from the date the disability was
incurred or aggravated.

(ii) Presumptive service connection
(§83.307, 3.308, 3.309). Date entitlement
arose, if claim is received within 1 year
after separation from active duty; oth-
erwise date of receipt of claim, or date
entitlement arose, whichever is later.
Where the requirements for service
connection are met during service, the
effective date will be the day following
separation from service if there was
continuous active service following the
period of service on which the presump-
tion is based and a claim is received
within 1 year after separation from ac-

tive duty.
(¢c) Death benefits—(1) Death in service
(38 U.S.C. 5110(), Pub. L. 87-825)

(§§3.4(c), 3.5(b)). First day of the month
fixed by the Secretary concerned as the
date of actual or presumed death, if
claim is received with 1 year after the
date the initial report of actual death
or finding of presumed death was made;
however benefits based on a report of
actual death are not payable for any
period for which the claimant has re-
ceived, or is entitled to receive an al-
lowance, allotment, or service pay of
the veteran.

(2) Service-connected death after sepa-
ration from service (38 U.S.C. 5110(d),
Pub. L. 87-825) (§$3.4(c), 3.5(b)). First
day of the month in which the vet-
eran’s death occurred if claim is re-
ceived within 1 year after the date of
death; otherwise, date of receipt of
claim.

(38) Nonservice-connected death after
separation from service. (i) For awards
based on claims received prior to Octo-
ber 1, 1984, or on or after December 10,
2004, first day of the month in which
the veteran’s death occurred if claim is
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